Village of Cottage Grove
Meeting

Notice of Public

ZONING BOARD OF APPEALS
Wednesday, November 6, 2019
Village Hall

5:30 p.m.
221 E Cottage

Grove Rd.
1. Call To Order
2. Determination Of Quorum And That The Agenda Was Properly Posted.
3. PUBLIC APPEARANCES-Public's Opportunity To Speak About Any Subject That Is Not A
Specific Agenda Item.
4. Election Of Chairperson.
5. Overview Of Zoning Board Of Appeals Powers And Duties.
6. Discuss And Consider Request From Donna And Jeffrey Neustadter For A Variance To A
Rear Setback For Their Residence At 307 Tanglewood Court.
Documents:
CG_307TANGLEWOOD_ZBA_2019-10-18.PDF
307 TANGLEWOOD VARIANCE REQUEST-EDITED.PDF
7. Future Agenda Items.
8. Adjournment
This agenda has been prepared by Staff and approved by the Chair of the Zoning Board of Appeals for
use at the meeting as listed above. Any item on the agenda is subject to final action. Notice: Persons
needing special accommodations should call 608 -839-4704 at least 24 hours prior to the meeting. It is
possible that members of and possibly a quorum of members of other governmental bodies may be in
attendance at the above stated meeting to gather information; no action will be taken by any
governmental body at the above-stated meeting other than the governmental body specifically referred to
above in this notice.

PLANNING STAFF REPORT
MEMO DATE: October 31, 2019
MTG. DATE: NOVEMBER 6, 2019
TO:

Village of Cottage Grove Zoning Board of Appeals

CC:

Matt Giese – Village Administrator
Lisa Kalata – Village Clerk

FROM:

Erin Ruth, AICP – Village Planning Director
Lee Boushea – Village Attorney

RE:

Zoning Board of Appeals – Duties and Responsibilities

BACKGROUND
The Village has received a request for a zoning setback variance the needs to go before the
Zoning Board of Appeals.
Since the Village’s Zoning Board of Appeals has not met in many years, staff believes it will
be beneficial to provide a summary of the committee’s duties and obligations per Village
Ordinance and State Statute.
OVERVIEW OF ZONING BOARD OF APPEALS POWERS AND DUTIES
General Powers and Duties per Village Ordinance and Wisconsin Statute
The Village of Cottage Grove’s Zoning Board of Appeals is authorized and regulated by Ch.
12-7 of the Village Ordinance, which states that the board shall have the “powers and duties
as set forth in this section and s. 62.23(7)(e) of the Wisconsin Statutes.”
For the full statute, use this link: 62.23(7)(e)
Key aspects of the statute are as follows:
Per 62.23(7)(e)(7)(a), the Zoning Board of Appeals “has the following powers: to hear and
decide appeals where it is alleged there is an error in any order, requirement, decision, or
determination made by an administrative official in the enforcement of this section or of any
ordinance adopted pursuant thereto; to hear and decide special exceptions to the terms of
ordinances upon which such board is required to pass under such ordinance; to authorize upon
appeal in specific cases such variance from any terms in the ordinance as will not be contrary
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to the public interest, when owing to special conditions, a literal enforcement of the provisions
of the ordinance will result in a practical difficulty or unnecessary hardship, so that the spirit of
the ordinance is observed, public safety and welfare secured, and substantial justice done.”
If a quorum of the Board is present, an action may be determined by a majority vote of those
present.
Two types of variances that may be granted are “area” variances and “use” variances. Per
62.23(7)(e)(7)(a), an “area variance” means “a modification to a dimensional, physical, or
locational requirement such as a setback, frontage, height, bulk, or density restriction.” A “use
variance” means “authorization by the Board of Appeals under this paragraph for the use of
land for a purpose that is otherwise not allowed or is prohibited by the applicable zoning
ordinance.”
The board’s approval authority is ultimately granted under 62.23(7)(e)(8) of the Wisconsin
Statute.
Powers and Duties Relevant to the Subject Case
At the November 6 meeting, the Zoning Board of Appeals will be asked to review a specific
case brought forward by a Village property owner involving a rear setback.
In this case, the statutory power to be exercised by the Board will be “to authorize upon
appeal in specific cases such variance from any terms in the ordinance as will not be contrary
to the public interest, when owing to special conditions, a literal enforcement of the provisions
of the ordinance will result in a practical difficulty or unnecessary hardship, so that the spirit of
the ordinance is observed, public safety and welfare secured, and substantial justice done.”
The property owner is requesting an area variance.
Per 62.23(7)(e)(7)(d), “a property owner has the burden of proving unnecessary hardship” for
an area variance “by demonstrating that strict compliance with the zoning ordinance would
unreasonably prevent the property owner from using the property for a permitted purpose or
would render conformity with the zoning ordinance unnecessarily burdensome.” Furthermore,
“in all cases, the property owner bears the burden of proving the unnecessary hardship is
based on conditions unique to the property, rather than considerations personal to the
property owner, and that the unnecessary hardship was not created by the property owner.”
ZONING BOARD OF APPEALS CASE – 307 TANGLEWOOD COURT
Property owners Donna and Jeffrey Neustadter are requesting a variance to the rear setback
on their property to allow them to add a 3-season room to their home, replacing an existing
deck.
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The single-family home was built in 1999. According to documents in the Village property file
the original home was built without the deck. There is no documentation in the record showing
that a building permit was acquired for the deck, which was built by previous home owners.
The deck extends beyond the rear setback line and is therefore considered to be nonconforming.
The subject property is zoned SR-4, Single-Family Residential. The minimum rear setback in the
SR-4 district is 30 feet from the rear property line to the house or attached garage. The
proposed 3-season room appears to comply with all other aspects of the zoning ordinance.
According to the applicants, the non-conforming deck is in disrepair and they would like to
remove the deck and replace it with a 3-season room. The 3-season room would extend
beyond the rear setback line by 6’-3”. Due to the violation of the minimum rear setback, a
building permit has not been issued for the project. After consulting the Village Attorney, it
was determined that the Zoning Board of Appeals would be the proper venue for considering
a variance.
CONSIDERATIONS FOR REVIEW
The following issues should be considered by the Zoning Board of Appeals, as defined by the
statutes:
1. Is the Board of Appeals empowered to consider whether to grant the requested variance to
the rear setback?
Yes, the requested variance to the setback falls within the definition of an ‘area’ setback
as noted above. Per Wisconsin Statute, the Zoning Board of Appeals is empowered to
grant such a variance.
2. Will the variance be “contrary to the public interest” per 62.23(7)(e)(7)(a)?
In the opinion of staff, it does not appear that the variance would be contrary to the
public interest. The property adjacent to the rear is a Village owned outlot. Eight nearby
property owners have signed a statement indicating they support the variance. Therefore,
the proposed variance would not create a negative impact on surrounding properties.
3. Is this a case where “a literal enforcement of the provisions of the ordinance will result in a
practical difficulty or unnecessary hardship” per 62.23(7)(e)(7)(a)?
The question of hardship is addressed in #5 below.
4. Can the variance be granted such that “the spirit of the ordinance is observed, public safety
and welfare secured, and substantial justice done.”
In identifying the “spirit of the ordinance” staff recommends reviewing the intent of the
Zoning Ordinance per 325-3, as follows: “the intent of this chapter is to regulate and
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restrict the use of structures, lands, and waters; regulate and restrict lot coverage,
population distribution and density, and the size and location of all structures so as to
lessen congestion in and promote the safety and efficiency of the streets and highways;
secure safety from fire, flooding, panic, and other dangers; provide adequate light, air,
sanitation, and drainage; prevent overcrowding; avoid undue population concentration;
facilitate the adequate provision of public facilities and utilities; stabilize and protect
property values; further the appropriate use of land and conservation of natural
resources; preserve and protect the beauty of the community; and implement the
Comprehensive Master Plan.”
In the opinion of staff, it does not appear that the requested variance is contrary to the
intent of the Zoning Ordinance. Furthermore, it does not appear that the variance would
endanger public safety and welfare.
The remaining issue is what constitutes “substantial justice done.” In the opinion of staff, the
emphasis the statute places on proving a hardship indicates that proving such a hardship
exists is a component of “justice done.”
5. Has the applicant proven a hardship, as defined by Wisconsin Statutes?
Ultimately, it is the role of the Board of Appeals to make this determination. As noted
above, the statutes provide several indications of what constitutes a hardship.
First, does the applicant demonstrate “that strict compliance with the zoning ordinance
would unreasonably prevent the property owner from using the property for a permitted
purpose or would render conformity with the zoning ordinance unnecessarily
burdensome?” A 3-season room or deck built in conformity with the minimum rear setback
would not have the dimensions to be practical or useful. The applicant notes that 75 of 78
homes in the Tanglewood subdivision have a porch, deck, or other rear structure. While no
property owner is necessarily entitled to a deck, it is noteworthy that the lot appears to
be at a disadvantage compared to others in the subdivision.
Second, can it be demonstrated “that the unnecessary hardship was not created by the
property owner?” It is clear the hardship was not created by the current property owner.
They did not build the home at its location and to the current dimensions, and they did not
create the shape of the lot. The non-conforming deck was built prior to their ownership
and they had no knowledge that the deck was non-conforming at the time of purchase.
Finally, is the proposed hardship “based on conditions unique to the property?” This would
appear to be the key question in determining whether a hardship exists. If the variance is
granted, it should not create a precedent that is easily replicated by other lots in the
Village. Preferably, in the opinion of staff, the variance should rely on some form of
objective information that could be compared to future similar cases.
Per 274-45(E) of the Subdivision Ordinance, “a proportion of 2:1 (depth to width) shall be
considered a desirable ratio under normal circumstances.” Therefore, one objective
measurement is the depth to width ratio of the subject parcel compared to others. Based
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on the ordinance it could be argued the further the depth to width ratio is from 2, the less
“desirable” the lot would be.
In their submittal, the applicants also cite the “unusual” shape of the lot as a primary
contributor to the hardship. Unusual is a subjective term, but it is possible to analyze the
complexity of a shape or polygon. Staff researched approaches to determining
complexity and settled on the following which was found in a document created by
MicroImages, Inc. related to the analysis of polygons in GIS.
The paper defines complexity as the inverse of compactness, and provides a mathematical
formula for compactness:
2 x Sq. rt. (π x area) / perimeter
The answer is a ratio comparing the perimeter of a polygon to the perimeter of a circle
with the same area as the polygon, given the assumption that a circle is the most compact
shape. The further the ratio is from 1, the less compact (and therefore more complex) the
polygon.
While it is not practical for staff to analyze all the lots in the Village, or even all the lots in
the subdivision, staff did analyze the 11 lots adjacent to Tanglewood Court. The following
table shows the compactness and depth to width ratio of those lots:
ADDRESS

COMPACTNESS

DEPTH TO WIDTH RATIO

307 Tanglewood (subject parcel)

0.84

0.8

300 Tanglewood

0.83

1.1

301 Tanglewood

0.88

1.0

304 Tanglewood

0.87

1.1

308 Tanglewood

0.87

1.4

311 Tanglewood

0.87

1.5

312 Tanglewood

0.86

1.6

315 Tanglewood

0.87

1.5

316 Tanglewood

0.87

1.6

319 Tanglewood

0.88

1.4

112 Vista Drive

0.89

1.3
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The data appears to support the claim that the parcel has an unusual shape. It scored
second lowest in compactness and lowest in depth to width ratio. In fact, the subject parcel
is the only one measured where the width exceeded the depth.
As noted in the ordinance and supported by the data, a greater depth than width is
typical and desirable in a residential lot. Therefore, most non-custom home plans tend to
be formulated based on such dimensions and it may be more difficult to place such a
home on the subject parcel while also accommodating the additional features (decks, etc.)
that are widely typical in the neighborhood.
SUMMARY
In the opinion of staff there is sufficient evidence that a unique hardship exists, and the
evidence establishes an objective precedent that can be easily replicated should similar
applications arise in the future.
Staff has no objection to granting the variance.
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The definition of hardship, according to uslegal.com:
The following generally must be proven to show an unnecessary hardship:
 The applicant cannot realize a reasonable return, provided that lack of return is
substantial as demonstrated by competent financial evidence;
 That the alleged hardship relating to the property in question is unique, and does
not apply to a substantial portion of the district or neighborhood;
 That the requested use variance, if granted, will not alter the essential character
of the neighborhood; and
 That the alleged hardship has not been self-created.

Our property, 307 Tanglewood Court, is one of ~78 properties in the Tanglewood
subdivision. According to Google Earth research, all Tanglewood properties but 3 have
some type of structure (either porch or deck) on the rear of the dwelling, thus making
that type of extra living space “normal” for the area. Resale of our home would be very
difficult without such space. And resale would be even more difficult if we had to
disclose the fact that such extra living space is not possible due to ordinance
restrictions.
The hardship we are proving is completely unique to our property, due to the shape of
Tanglewood Court molding the shape of our lot. Illustration 1 shows our property.
Simple measurements confirm we lost a minimum of 8 feet due the circle cutting into
our property. If we had that additional 8 feet, this variance request would not be
necessary. Our property is larger than 85% of the lots in Tanglewood, so we definitely
have enough space, but we are restricted by the unusual shape of our lot.
We have surveyed our immediate neighbors and they have all agreed that our request
will not “alter the essential character of the neighborhood”. A petition signed by signed
by those neighbors is also enclosed.
The hardship is definitely not self-created. We purchased the property not realizing the
odd shape would prohibit any future modifications.

307 Tanglewood Ct .327 acres

The size of our property is .327 acres. To illustrate the point that we are not trying to
“overbuild” on a lot that’s too small, the attached photos are of properties in Cottage
Grove that are smaller than ours. These examples should show that, with a more
conventionally shaped lot, we would have ample room for expansion.

403 Lindsay .238 acres

302 Molly .229 acres

105 Vintage .229 acres

3014 Pheasant Run .306 acres

216 Windham Hill .268 acres

